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Before tbe
FEDERAL COMMUNICATIONS COMMISSION

Wasbinqton, D.C.
FE~RALCC*MUNICATK)HSCOMMiSS~

CfFa ('$- 'THE SECRETARY

In tbe Matter of ) PR File No. 94-SPl
) PR File No. 94-SP2

I~le-entationof Sections ) PR File No. 94-SP3
3(n) and 332 of the ) PR File No. 94-SP4
Co-.unications Act } PR File No. 94-SP5

) PR File No. 94-SP6
Regulatory Treatment of ) PR File No. 94-S~ o,'i-Ioq
Mobile Services ) PR File No. 94-SP8

To: The Co..ission

DOCKET FU-E COpy ORIGINAL

CONSOLIDATED REPLY OF THE RURAL CELLULAR ASSOCIATION

The Rural Cellular Association ("RCA"), by its attorney,

hereby submits its Consolidated Reply to the Comments of American

Mobile Telecommunications Association, Inc. ("AMTA"), E. F. Johnson

Company ("Johnson"), Mobile Telecommunications Technologies Corp.

("Mtel"), National Cellular Resellers Association ("NCRA"), Nextel

Communications, Inc. ("Nextel"), Paging Network, Inc. ("Paging

Network"), and the Personal Communications Industry Association

("PCIA") (referred to collectively hereinafter as "Commenters") to

the Petitions of the States of Arizona, California, Connecticut,

Hawaii, Louisiana, New York, Ohio and Wyoming to extend rate

regulation of Commercial Mobile Radio Services ( "Petitions"). This

Reply is being filed on a consolidated basis due to the identical

substance of the aforementioned Comments for each of the above-

captioned markets.
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I • STATEMENT OF INTEREST

RCA is an association comprised of small cellular operators

providing service to rural America. RCA's members serve over

eighty licensed areas across the country encompassing approximately

6.5 million people. The majority of the area served by RCA member

companies is rural in nature. RCA member companies are affiliated

with Local Exchange Carriers ("LECs") . The Petitions seek

authority to regulate cellular carriers at the state level.

Accordingly, RCA has a vested interest in the outcome of this

proceeding.

II. DISCUSSION

RCA agrees with the Comments filed in response to each of the

Peti tions to the extent they oppose state regulation of CMRS.

Commenters correctly state that pursuant to Section 332 of the

Communications Act of 1934, as amended, competition wi thin the

petitioning states is adequate to protect consumers and that CMRS

service is not a replacement for landline telephone exchange

service for a substantial portion of the telephone landline

exchange service within those states. However, many Commenters

have requested an exemption for non-cellular services in the event

the Petitions are granted. l RCA strongly opposes any attempt to

accord special regulatory treatment to a certain segment of CMRS

services.

Carving out a special exemption from state regulation for non­

cellular services, as requested, would be entirely inconsistent

1 See, ~, Mtel Comments at p. 6; PCIA Comments at p. 1.
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with the concept of regulatory parity underlying the adoption of

the Omnibus Budget Reconciliation Act of 1993. This concept is

based on the assumption that cellular and non-cellular commercial

mobile radio services compete with each other in the same general

market for mobile telecommunications services. As the FCC recently

concluded in its Third Report and Order in its regulatory parity

proceeding, "all commercial mobile radio services compete with one

another, or have the potential to compete with one another."

Implementation of Sections 3(n) and 332 of the Communications Act;

Regulatory Treatment of Mobile Services, Third Report and Order,

FCC 94-212 (released September 23, 1994) ("Third Report and

Order") . Indeed, in addition to the other licensed cellular

carrier in a particular market, a cellular licensee is or will be

subject to competition from providers of specialized mobile radio

("SMR") service (including ESMR, wide-area and traditional SMR),

paging service, personal communications service ("PCS") and

resellers of cellular service. 2

Such competition would be hindered, in contravention of

Congressional and Commission intent, by a decision to subject one

class of CMRS provider to state regulation, but free another class

of CMRS provider from such regulation. Indeed, subjecting cellular

and non-cellular CMRS providers to disparate regulatory treatment

would clearly disserve the public interest. For example,

2 NCRA argues in its Comments that the duopoly system of
cellular licensing is anticompeti tive. NCRA Comments at p. 3.
Such a claim is incorrect and misleading. Not only do cellular
resellers act as additional cellular providers in a market, SMR,
paging and other services provide effective competition as well.
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subjecting only cellular carriers to state rate regulation would

afford their CMRS compe~itors advance knowledge of cellular rate

changes and provide the competitors with an opportunity to respond

in advance with their own rate changes. Such an occurrence would

deprive consumers of the full benefits of CMRS competition.

Notwithstanding the public interest detriment of Commenters'

proposed action, Commenters have failed to provide evidence that

would allow the states to meet their burden of proof under Section

20.13 of the Commission's rules. Commenters have provided no

evidence to support their contention that the cellular market is

noncompetitive. Nor have they provided any persuasive rationale

why the Commission should depart from Congressional intent to

create a regulatory disparity in the commercial mobile radio

services marketplace.

WHEREFORE, THE PREMISES CONSIDERED, the Rural Cellular

Association respectfully requests that the Federal Communications

Commission take action in a manner consistent with the views

expressed herein.

RespectfUlly submitted,

RURAL CELLULAR ASSOCIATION

By:
Caressa D. Bennet,
Regulatory Counsel

1831 Ontario Place, N.W.
Suite 200
Washington, DC 20009
(202) 319-7667

October 4, 1994
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CERTIFICATE OF SERVICE

I, Caressa D. Bennet, Regulatory Counsel for the Rural
Cellular Association, do hereby certify that a copy of the
foregoing "Consolidated Reply of the Rural Cellular Association"
was mailed by Fist Class u.s. Mail, postage prepaid, this 4th day
of October 1994 to the following:

* hand delivered

Chairman Reed Hundt *
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

Commissioner Andrew C. Barrett *
Federal Communications Commission
1919 M Street, NW, Room 826
Washington, DC 20554

Commissioner Rachelle Chong *
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, DC 20554

Commissioner Susan Ness *
Federal Communications Commission
1919 M Street, NW, Room 832
Washington, DC 20554

Commissioner James H. Quello*
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, DC 20554

Karen Brinkmann, Special Assistant *
Office of Chairman Reed Hundt
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, D.C. 20554

Rudo1fo M. Baca, Acting Legal Advisor *
Office of Commissioner James H. Quello
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, DC 20554

Byron F. Marchant, Senior Legal Advisor*
Office of Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, NW, Room 826
Washington, DC 20554



Richard K. Welch, Legal Advisor *
Office of Commissioner Chong
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, DC 20554

Mr. John Cimko, Jr., Chief *
Mobile Services Division
Federal Communications Commission
1919 M Street, NW, Room 644
Washington, DC 20554

Ralph Haller, Chief *
Private Radio Bureau
Federal Communications Commission
2025 M Street, NW, Room 5002
Washington, DC 20554

Mr. Richard J. Shiben, Chief *
Land Mobile and Microwave Division
Federal Communications Commission
2025 M Street, NW, Room 5202-1700A
Washington, DC 20554

Gina Harrison, Esq.*
Land Mobile and Microwave Division
Private Radio Bureau
2025 M Street, NW Room 8002
Washington, DC 20554

Julia Kogan, Esq.*
Land Mobile and Microwave Division
Private Radio Bureau
2025 M Street, NW Room 8002
Washington, DC 20554

International Transcription Services *
Federal Communications Commission
1919 M Street, NW, Room 246
Washington, DC 20554

Bil Tucker, Chairman
John Smyth, Deputy Chairman
Steve Ellenbecker, Commissioner
Douglas J. Moench, Assistant Secretary and Commission Counsel
Public Service Ca-aission of Wyoaing
700 W. 21st Street
Cheyenne, WY 82002

2



Elizabeth Kushibab, Esq.
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

William J. Cowan, General Counsel
Public Service Ca.aission
State of New York
Three Empire State Plaza
Albany, NY 12223-1350

Yukio Naito, Chairman
Public Utilities Co..ission
State of Hawaii
465 South King Street
Kekuanaoa Building, # 103
Honolulu, HI

Lee Fisher, Attorney General of Ohio
James B. Gainer, Section Chief
Steven T. Nourse, Asst. Attorney General
Public Utilities C~ission of Ohio
180 East Broad Street
Columbus, OH 43215-3793

Reginald J. Smith, Chairman
Connecticut Depart.ent of Public utility Control
One Central Park Plaza
New Britain, CT 06051

Brian A. Eddington, General Counsel and Asst. Secretary
Carolyn L. Devitis, Senior Attorney
Louisiana Public Service C~ission

One American Place, Suite 1630
Baton Rouge, LA 70825

Paul Zimmering, Esq.
William L. Geary, Jr., Esq.
Stephanie D. Shuler, Esq.
Stone Pigman, Walther, Wittman & Hutchinson
546 Carondelet Street
New Orleans, LA 70130
Special Counsel to Louisiana Public Service Ca-aission

Public Utilities Ca-aission of the State of California
Peter Arth, Jr.
Edward W. O'Neil
Ellen S. Levine, Staff counsel
505 Van Ness Avenue
San Francisco, CA 94102
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Elizabeth R. Sachs, Esquire
Lukas, McGowan, Mace & Gutierrez
1111 19th Street, NW '1200
Washington, DC
Counsel for ~rican Mobile Telecommunications

Association, Inc.

S. Mark Tuller, Vice President
General Counsel and Secretary
Bell Atlantic Mobile Systems, Inc.
180 Washington Valey Road
Bedminster, NJ 07921

Michael F. Altschul, Vice President & General Counsel
Randall S. Col.-an, Vice President for Regulatory Policy and Law
Andrew D.Willi..., Staff Counsel
Cellular Telecol l&Lic.tions Industry Association
1250 Connecticut Avenue, NW Suite 200
Washington, DC 20036

National Tele,-", Cooperative Association
David Cosson, Ssq.
L. Marie Guillory, Esq.
2626 Pennsylvania Avenue, NW
Washington, DC 20037

Daniel P. Dwyer, Executive Vice President
and Chief Financial Officer
Ca.dfet Cellular, Inc.
5990 Greenwood Plaza Blvd Suite 300
Englewood, CO 80111

Mr. Jeffrey S. Bork
US WIST HewVeet:or Group, Inc.
1801 California Street
Suite 5100
Denver, CO 80202

Pamela L. Gist, Esquire
Lukas, McGowan, Nace & Gutierrez
1111 19th Street, NW, 12th Floor
Washington, DC 20036
Counsel for Union Telephone Caapany

Edward R. Wholl, Esq.
Jacqueline E. Homes Nethersole, Esq.
NYNEX Corporation
120 Bloomington Road
White Plains, NY 10604

Howard J. Symons, Esquire
James A. Kirkland, Esqire
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----_. ---_.._._---_ ..._--_._--_ ..._ .._--

Cherie R. Kiser, Esq.
Kecia Boney, Esq.
Tara M. Corvo, Esq. .
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
701 Pennsylvania Avenue, NW Suite 900
Washington, DC 20004
Counsel for McCaw Cellular Communications, Inc.

John T. Scott, III, Esquire
Charon J. Harris, Esquire
Crowell & Mooring
1001 Pennsylvania Avenue, NW
Washington, DC 20554
Counsel for Bell Atlantic Metro Mobile Companies

Leonard J. Kennedy, Esq.
Laura H. Phillips, Esq.
Richard S. Denning, Esq.
Dow, Lohnes & Albertson
1255 23rd Street, NW
Washington, DC 20037
Counsel for Nextel Cam.unications, Inc.

Thomas Gutierrez
J. Justin McClure
Lukas, McGowan, Nace & Gutierrez
1919 H Street, NW, Suite 700
Washington, DC 20006
Counsel for Mobile Teleca..unications Technologies Corp.

Joel H. Levy
Cohn & Marks
1333 New Hampshire Avenue, NW
Suite 600
Washington, DC 20036
Counsel for National Cellular Resellers Association

Industrial Teleca..unications Association, Inc.
Mark E. Crosby
Frederick J. Day
1110 N. Glebe Road, Suite 500
Arlington, VA 22201-5720

NABER
David E. Weisman
Alan S. Tilles
Meyer Faller Weisman & Rosenberg
4400 Jennifer Street, NW, Ste. 830
Washington, DC 20015
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Carol Bjelland, Director Regulatory Matters
GTE Telephone Corp. and affiliated

d~stic GTE Telephone Operating Cos.
1850 M Street, NW
Suite 1200
Washington, DC 20036

Russel H. Fox, Esq.
Gardner, Carton & Douglas
1301 K Street, NW
Suite 900, East Tower
Washington, DC 20005
Counsel for The E.F. Johnson C~any and

Pittencrieff Cam.unications, Inc.

Judith St. Ledger-Roty
James J. Freeman
Michael Wack
Reed, Smith, Shaw & McClay
1200 18th Street, NW
Washington, DC 20036
Counsel for Paging Network, Inc.

Mark J. Goldman, Acting President
Personal Ca..unications Industry Association
1019 19th Street, NW # 1100
Washington, DC 20036

Michael A. Mandigo, Esq.
Wilkinson, Barker, Knauer & Quinn
1735 New York Avenue, NW
Washington, DC 20006-5289
Counsel for BellSouth Corporation

John C. Glockley, Esq.
Frank M. Panek, Esq.
2000 W. Ameritech Center Drive
Room 4H84
Hoffman Esstates, IL 60196
Counsel for ~ritech Mobile C~ications, Inc.

Thomas J. Casey, Esq.
Jay L. Birnbaum, Esq.
Richard A. Hinman, Esq.
Skadden, Arps, Slate, Meagher and Flom
1440 New York Avenue, NW
Washington, DC 20005-2111
Counsel for New Par
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Jay C. Keithly, Esq.
Sprint Cellular C~any
1850 M Street, NW
11th Floor
Washington, DC 20036

Kevin C. Gallagher, Esq.
Sprint Cellular C~any
8725 W. Higgins Road
Chicago, IL 60631

Richard S. Becker, Esq.
James S. Finerfrock, Esq.
Becker & Madison, Chartered
1915 Eye Street, NW 8th Floor
Washington, DC 20006
Counsel for Ray's Electronics, Inc.

Mr.W. Bruce Hanks, President
Century Cellunet Inc.
100 Century Park Drive
Monroe, LA 71203

Thomas G. Henning, Esq.
Vice President and General Counsel
Mercury Cellular Telephone Co~any

P.O. Box 167
Sulpher, LA 70664

Sinclair Crenshaw, Vice President
Mobiletel, Inc.
P.O. Box 188
Larose, LA 70373

Ashton R. Hardy, Esq.
Hardy and Carey, L.L.P.
111 Veterans Blvd. Suite 225
Metairie, LA 70005
Counsel for Radiofine, Inc.

Dean R. Brenner, Esq.
Verner, Liipfert, Bernard,
McPherson and Hand, Chartered
901 15th Street, NW #701
Washington, DC 20005
Counsel for Mohave Cellular

Limited Partnership
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